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ORDER

Per Shri A.T.Varkey, JM

This appeal preferred by assessee is against the order of Ld. CIT(A)-18, Kolkata
dated 18.07.2016 for AY 2011-12.

2. The assessee has raised as many as seven grounds of appeal but the sole issue
involved in this appeal of assessee is against the order of Ld. CIT(A) in partially confirming
the disallowance u/s. 14A of the Income-tax Act, 1961 (hereinafter referred to as the “Act™)
read with rule 8D of the Income-tax Rules, 1962 (hereinafter referred to as the “Rules™)

towards expenses for earning exempt dividend income.

2. Briefly stated facts are that the assessee company is engaged in the business of
dealing in shares, Govt. securities and PSU Bonds. The assessee filed e-return of income on
29.09.2011 disclosing total income at NIL. The same was selected for scrutiny. After
processing the return, the assessment was completed u/s. 143(3) of the Act on 27.03.2014 at
the figure of total income of Rs.1,32,45,889/-. During the assessment proceedings, the AO

found from the accounts of the assessee that the assessee has made investment in shares of
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other companies and during the year assessee has received dividend income of
Rs.20,54,396/- from investment made. But no disallowance of expenditure for earning
exempt income was offered by the assessee. Vide notice dated 28.11.2013, the assessee was
asked by AO to explain as to why the disallowance u/s. 14A read with rule 8D should not be
made. In reply, the assessee submitted that no expenses had actually been incurred for the
purpose of earning the said exempt dividend income, and pointed out that the net interest
liability had been capitalized and debited to the share account and not claimed as expenses
in the P&L Account. After considering the reply of the assessee, the AO, however
computed the amount to be disallowed u/s. 14A of the Act at Rs.1,29,97,208/- by applying
rule 8D of the Rules and disallowed the said amount in the assessment. On appeal, the Ld.
CIT(A) relying on Tribunal decision on REI Agro Ltd. directed the AO to consider 29
shares from which dividend has been received during the year, for computing disallowance
u/s. 14A of the Act read with Rule 8D(2)(ii1) Rules. Aggrieved, assessee is in appeal before

us.

3. We have heard rival submissions and gone through the facts and circumstances of the
case. We note that the assessee received dividend income of Rs.20,54,396/- which was
claimed as exempt. The AO noted that assessee has not suo moto u/s. 14A of the Act
disallowed any expenditure for earning the exempt income. The assessee’s contention that
it has not incurred any expenditure was not accepted by the AO on the reason that there
must be some administrative expenses incurred by the assessee for earning the exempt
income. AO after having made a finding that investment during the year 2010-11 was
funded out of own funds and not from borrowed funds went ahead to make disallowance
u/s. Rule 8D and disallowed Rs.1,29,97,208/-. On appeal, the Ld. CIT(A) has given partial
relief to the assessee by holding as under:

....... Now coming to the basket of investments to be considered for calculating average
investment, AO is directed to include only those shares on which dividend has been earned
during the year. This is in view of the judgment of Kolkata ITAT and High Court in the case

of REI Agro Ltd. (supra). Further out of the list 30 (thirty) shares, investment in the shares of

Aum Capital Market Pvt. Ltd. has to be excluded from computing average investment as this is

a subsidiary company and in view of the case law cited by appellant (supra) and several other
Jjudgments, Rule 8D is not applicable on such strategic investment.”



ITA No.1673/Kol/2016
Vistar Financiers Pvt. Ltd..,AY- 2011-12

4. We note that against the partial relief granted by the Ld. CIT(A) the Revenue is not
in appeal. So, the Ld. CIT(A) direction to exclude while computing Rule 8D(2)(iii) of the
Rules investment in the shares of M/s. Aum Capital Market Pvt. Ltd. being a subsidiary
company is not being adjudicated, since there being no challenge to it. We note that the Ld.
CIT(A) has not directed the AO to compute disallowance under Rule 8D(2)(i) and 8D(2)(ii)
of the Rules. The Ld. CIT(A) has taken note that assessee has capitalized the interest
expenditure and not claimed any interest expenditure. We note that the Ld. CIT(A) has
followed the consistent view of this Tribunal in respect to computation under Rule
8D(2)(ii1) in REI Agro Ltd. 144 ITD 141 wherein the Tribunal held that only investments
which has given rise to the exempted income should be taken into consideration. This order
of the Tribunal has been confirmed by the Hon’ble Calcutta High Court. So, we do not find
any infirmity in the order of the Ld. CIT(A) and we confirm the order of the Ld. CIT(A).

Therefore, the appeal of assessee is dismissed.
5. In the result, appeal of assessee is dismissed.

Order is pronounced in the open court on 23.03.2018

Sd/- Sd/-
(P. M. Jagtap) (Aby. T. Varkey)
Accountant Member Judicial Member

Dated : 23rd March, 2018

Jd.(Sr.P.S.)
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